IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

LOU SE BOSTON, Adm nistratrix of the
Estate of MAE EVELYN BOSTON, Deceased,
Plaintiff

V. NO.  3:93CV106-B-A

VERALI E THEOBALD, I ndividually and

In Her Oficial Capacity as Deputy

Chancery Clerk of Lafayette County,

M ssi ssi ppi ; LAFAYETTE COUNTY,

M SSI SSI PPI; F. D. "BUDDY" EAST,

Individually and In Hs Oficial

Capacity as Jailer of Lafayette County,

M ssi ssippi and BILL PLUNK, Individually

and In Hs Oficial Capacity as Chancery

Clerk of Lafayette County, M ssissippi,
Def endant s

MVEMORANDUM OPI NI ON

This cause is presently before the court on the defendants'
nmotion to dism ss and for sanctions. Because the court will grant
the notion in its entirety, it accepts as true all the factua
all egations set forth in the plaintiff's conplaint. The facts of
this cause are substantially the sane as those set out in the
court's previous nenorandum opinions issued on July 30, 1990 and

August 21, 1990. Boston v. Lafayette County, Mss., 743 F. Supp.

462 (N.D. Mss. 1990) (Boston 1); Boston v. lLafayette County,

Mss., 744 F. Supp. 746 (N.D. Mss. 1990) (Boston 1I1), aff'd

wi thout op., 933 F.2d 1003 (5th Gr. 1991). The court finds it

unnecessary to recite the facts for the third tine and, therefore,

i ncorporates by reference the findings of fact in those rulings.

. PRI OR ADJUDI CATI ONS



In Boston |, the court granted summary judgnent in favor of
the defendants on this plaintiff's federal clains against the
county and i ndividual defendants sued in their official capacity.
Boston |, 743 F. Supp. at 475. In rejecting the plaintiff's
contention that a federally protected right was created under state
lawrequiring a conpl ete nedi cal and psychiatric exam nation within
twenty-four hours of commtnent, the court explained that "state
| aw does not determ ne the scope of the Due Process Clause."” 1d.
at 472. The court further held that the "nedical care customarily
provided by the county for nentally ill detai nees does not fal
bel ow constitutional standards.” 1d. at 474. The plaintiff's
pendent state clains against the county were dism ssed wthout
prej udi ce.

Cl ai ns agai nst the individual defendants in their individual
capacities remained pending. The court resolved those issues in
Boston IlI. On cross-notions for sunmmary judgnment the court rul ed
again that there was no constitutional deprivation of due process
because of a failure to receive a full nedical examnation within
twenty-four hours as required by state |aw Boston 11, 744 F.
Supp. at 755. The court further held that Special Master Davis and
Chancery Cerk Plunk were entitled to absolute imunity for the
exercise of their respective judicial functions and were not |iable
for any constitutional deprivation that they may have w ought upon

Boston. 1d. at 750-51. Additionally, the court held that Sheriff



East and the jailers (Mller, Carpenter, and Thomas) were entitled
to qualified good faith imunity. The court dism ssed the pendent
state clains against the individual defendants w thout prejudice.
Theobal d, agai nst whomthe only federal claimis alleged, was not

named in the previous action.

1. DI SCUSSI ON

The defendants contend that the plaintiff's only federal claim
is barred by the principles of res judicata and coll ateral
est oppel . Furthernore, they assert that Theobald is entitled to
absolute immunity for the performance of her official duties as the
deputy chancery clerk of Lafayette County, M ssissippi. The court

agr ees.

A. RES JUDI CATA AND COLLATERAL ESTOPPEL
The doctrines of res judicata and coll ateral estoppel dea
w th the question of whether the adjudication of certain matters is

precluded by a prior adjudication. See Krener v. Chem cal Constr.

Corp., 456 U. S. 461, 466 n.6, 72 L. Ed. 2d 262, 270 n.6 (1982).
Under the doctrine of res judicata, parties and their privies are
precluded fromrelitigating clainms that were or should have been
raised in a prior action and have reached a final judgnment on the

merits. Metro Charities, Inc. v. Mwore, 748 F. Supp. 1156, 1159

(S.D. Mss. 1990); Federated Dep't Stores, Inc. v. Mitie, 452 U S.

394, 398, 69 L. Ed. 2d 103 (1981); see al so Conm ssi oner v. Sunnen,

333 U. S. 591, 597, 92 L. Ed. 2d 898 (1948) (noting parties are al so



bound on matters that could have been raised); Comwell v. Sac

County, 94 U.S. 351, 352-53, 24 L. Ed. 195 (1876) (sane).
Col |l ateral estoppel is a derivative of res judicata with a

nmore narrow focus. While res judi cata enconpasses questions which

m ght have been litigated, collateral estoppel applies only to

questions actually litigated in a prior suit. Metro Charities, 748

F. Supp. at 1160. Once a court has decided an issue essential to
its judgnent, collateral estoppel precludes the issue from being
relitigated in another suit on a different cause of action

involving a party to the first cause. Metro Charities, 748 F.

Supp. at 1159. The doctrine has the effect of establishing
conclusively questions of law or fact that have received a fina
judgnent for the purposes of a later suit. In addition to
protecting litigants from the burden of relitigation, collateral
est oppel serves the purpose of pronoting judicial econony. State

FarmMut. Auto. Ins. Co. v. Universal Underwiters Ins. Co., 601 F

Supp. 286, 288 (S.D. Mss. 1984).
Federal law determnes the preclusive effect of a prior

federal court judgnent. Recoverage L.P. v. Pentecost, 44 F. 3d

1284, 1290 (5th Gr. 1995); Russell v. SunAnerica Sec. Inc., 962

F.2d 1169, 1172 (5th Cr. 1992). Under federal standards, there
are four necessary criteria that nmust be net for collateral
estoppel to apply:

(1) the issue under consideration is identical to the
one involved in the prior litigation;
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(2) the issue was fully and vigorously litigated in the
prior action;!?

(3) the issue was necessary to support the judgnent in
the prior case; and

(4) there is no special circunmstance that woul d nake it
unfair to apply the doctrine.

Copeland v. Merrill Lynch & Co., No. 94-30179, _ F.3d__, 1995 W

96258, at *4 (5th Gr. Mar. 9, 1995); United States v Shanbaum 10

F.3d 305, 311 (5th G r. 1994).

1. ldentity of the issues

The issues raised and decided in Boston | and Boston Il are
concl usi ve for purposes of any subsequent attenpt torelitigate the
same. |If the plaintiff is attenpting to relitigate issues already
adj udi cated, her action should be dism ssed. Therefore, the court
must determ ne the issue before the court in Boston | and Boston
Il. Sinply stated, that i ssue was whet her the defendants "deprived
Boston of her substantive and procedural due process rights" by
failing "to provi de adequate nedi cal care to Boston as required by

state law." Boston Il, 744 F. Supp. at 749; see also Boston I, 743

F. Supp. at 472 ("the essence of her allegation is that Boston | ost

her life due to the county's failure to provi de adequate nedica

! The court finds no material distinction between the
| anguage used herein to define the second factor and the nore
common "actually litigated" |anguage of other definitions. See
Recoverage L.P., 44 F. 3d at 1290 (decided on Feb. 17, 1995). The
court adopts the | anguage used by the nost recent Fifth Grcuit
opi nion. Copeland, 1995 W. 96258, at *4 (decided on Mar. 9,

1995) .




care").

The court cane to the concl usion that substantive due process
under the Constitution was not determ ned by state |law. Boston |,
743 F. Supp. at 472. 1In so doing, the court found that the county
did not deny Boston of her substantive or procedural due process
rights. Id. at 475. Furthernore, in Boston Il, the court, in
deciding the clains against the individual defendants, held that
"Boston was not deprived of procedural due process because she
failed to receive a full nedical examnation within twenty-four
hours as required by state law." Boston II, 744 F. Supp. at 754-
55. Thus, the court concluded that Boston had no federally
protected right to a conplete nental and physical examw thin the
prescribed peri od.

Turning to the plaintiff's latest conplaint, the court finds
the only difference to be the named party. The plaintiff now
al | eges that Theobal d "deprived Boston of her federally protected
right to a conplete nedical and psychiatric exam nation within 24
hours of the entry of the court order . . . [and] pursuant to Mss
Code Ann. Section 41-21-69(2) (cum supp. 1992)."2 Conp. at 6.
The plaintiff claims that the order constituted a sufficient
interest protected by substantive due process. Id. Again, the

plaintiff 1is essentially asking the <court to predicate a

2Al t hough the plaintiff cites to the 1992 anendnent, the
version of the statute in effect at Boston's death had no
materi al differences.



constitutional due process violation on the violation of a state
statute and/ or chancery court order. The court refused to do so in
t he previous action.

Thus, the issue nowraised is identical to the issue raisedin
Boston | and Boston II. Because the very issue the plaintiff would
have the court decide upon has already been raised in the prior
l[itigation, the first prong of the collateral estoppel defense has

been net.

2. Fully and Vigorously Litigated

In order for an issue to have been fully and vigorously
litigated, for purposes of the doctrine, the issue nust be raised,
submtted for determ nation, and determ ned. There is no question
that the prior |litigation addressed the issue of whether
constitutional due process was violated based on the alleged
departure from state |law or court order. The court previously
addressed and decided this issue in granting sunmary judgnent for
the defendants. The Fifth Crcuit, wthout coment, affirnmed the
entire opinion. The plaintiff also had every incentive to
vigorously litigate this issue previously. Thus, there is no
question that the plaintiff has had a full and fair opportunity to
present her argunents in a previous action. The issue having been
deci ded adversely to her, she should not be allowed a further
airing of this claim

3. Necessary



There can be no dispute that the determ nation reached by the
court concerning the due process i ssue was clearly necessary toits
j udgnent .

4. No Special Crcunstance Rendering Application Unfair

Finally, the court is unaware of any special circunstances
which would render collateral estoppel inappropriate. The
plaintiff does point out that her state |aw clains are now barred
by the statute of limtations. However, the loss of the state
right of action has no bearing on the court's determ nation of the
propriety of the federal claim

Accordi ngly, the <court finds that the plaintiff IS

collaterally estopped fromrelitigating the due process issue.

B. ABSOLUTE JUDI Cl AL | MMUNI TY

As an alternative position, the defendants contend that
Theobal d was performng a judicial function at the direction of a
judge in scheduling the exam nation and therefore is entitled to
quasi-judicial inmmunity. Interestingly enough, both the plaintiff
and the defendants claimthat Theobal d' s duties were perfornmed in
a mnisterial capacity. The plaintiff, however, contends that this
fact alone disposes of the issue because only discretionary

functions are entitled to absolute immunity. See Westfall v.

Erwin, 484 U S. 292, 300, 98 L. Ed. 2d 619, 628 (1988) ("absolute
immunity does not shield official functions from state-law tort

l[iability wunless the challenged conduct is wthin the outer



perinmeter of an official's duties and is discretionary in nature");

| bl er v. Pachtman, 424 U.S. 409, 423 n.20, 47 L. Ed. 2d 128, 139

n. 20 (1976) (noting quasi-judicial imunity extends to individuals

exercising discretionary judgnent); Wllians v. Wod, 612 F. 2d 982,

984 (5th Gr. 1980) ("[a] clerk of federal court perform ng routine
duties such as entering an order and notifying parties does not
enj oy absolute inmmunity").

The plaintiff's reliance on this line of cases is m spl aced.
In addition to the protection generally afforded clerks perform ng
di scretionary functions, the Fifth Grcuit has al so cl othed cl erks
w th absolute inmmunity when they performmnisterial functions at
the direction of a judge or under court decree. WIIlians, 612 F. 2d
at 985. The WIIlians court expl ai ned:

A clerk may receive imunity in his own right for the

performance of a discretionary act or he may be covered

by the immunity afforded the judge because he is

performng a mnisterial function at the direction of a

j udge.
Id. This has cone to be known as quasi-judicial imunity. Its
application by the Fifth Grcuit has beenlimted to a narrow range
of circunstances, in the nondiscretionary context, where the clerk

is acting "in a nonroutine manner under command of court decrees or

under explicit instructions of a judge." 1d.; see also Boston |1,

744 F. Supp. at 750 ("[j]udicial immunity extends to those
officials whose acts are functionally equivalent to [those] of a

judge . . . and quasi-judicial immunity shields |ower officials,



such as cl erks, who i npl enent judicial orders"); Johnson v. Craft,

673 F. Supp. 191, 193 (S.D. Mss. 1987) (noting court clerks are
immune fromliability when performng official acts); Hanner v.

United States, 660 F. Supp. 77, 78 (S.D. Mss. 1986) ("quasi -

judicial inmmunity is extended to those servants and agents who
facilitate the judicial process").

The operative question then becones not whether the act is
di scretionary or mnisterial, but whether the act is judicial in

nat ur e. Foster v. WAlsh, 864 F.2d 416, 417 (6th Cr. 1988);

Sindramv. Suda, 986 F.2d 1459, 1461 (D.C. Cr. 1993). An act is

judicial in nature if it is normally performed by a judicial
officer and not in clear absence of all jurisdiction. 1d. Since
both parties agree that the act perfornmed by Theobald was purely
mnisterial, the only question for the court is whether the
per formance of such act fits into the narrowrange of actions which
clothe clerks of court with absolute immunity when not performng
di scretionary functions. The court finds that it does.

There is no question that Theobal d was acti ng under explicit
instructions of a judge. Sections 41-21-67 and 41-21-69 of the
M ssi ssi ppi Code Annotated authorize the chancellor or specia
master in chancery to direct the chancery clerk to issue a wit to

take custody and to schedule a nental and physical exam?® Speci al

8 Mss. Code Ann. 8§ 41-21-67 (1993) (amended 1994) st at ed,
in pertinent part: the clerk, upon direction of the chancellor
of said court, shall issue a wit directed to the sheriff of the
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Mast er Davis ordered the chancery clerk to take Boston i nto custody
and further ordered a conpl ete physical and psychi atric exam nation
within 24 hours. The court held in Boston Il that Chancery Cerk
Pl unk was performng a judicial function for which he was entitled
quasi-judicial immunity in issuing the wit to take custody.
Boston |1, 744 F. Supp. at 751. It would therefore follow that
Deputy Chancery O erk Theobald is also entitled to quasi-judicial
immunity for performng her judicial function in scheduling the
exam nation as instructed by Davis. Theobal d acted pursuant to her
official position when she performed her duties under the above-
referenced statutes and under direction of the chancellor. Cdearly
then, the scheduling of the examwas a judicial function perforned
in accordance with explicit instructions. The nmere error in
carrying out those instructions is of no consequence. See Foster,
864 F.2d at 417 (mere error made in issuance of arrest warrant per
court instruction inmmterial to application of quasi-judicial
immunity). Thus, the scheduling of the exam nation, even though
non-di scretionary, was a judicial act entitling Theobald to

absolute immunity fromliability.

proper county to take into his custody the person alleged to be
in need of treatnent and to bring such person before said clerk
or chancellor for exam nation as set forth in Section 41-21-69.

M ss. Code Ann. 8§ 41-21-69 (1993) (anended 1994) stated, in
pertinent part: Such exam nation shall be conducted and
concluded within twenty-four (24) hours after the order for
exam nation and appoi ntnent of attorney, and the certificate of
t he physicians and any psychol ogi st shall be filed with the clerk
of the court within said tine .
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C. STATE LAW CLAI M5
The court finds that there are no renmaining federal clains to

be adjudicated and therefore dism sses the pendent state clains.

United Mne Workers v. Gbbs, 383 US. 715, 16 L. Ed. 2d 218

(1966). The court is aware that this disposition will |eave the
plaintiff without renedy in state court due to the elapse of the
statute of limtations. However, the plaintiff filed this action
on July 6, 1993 -- six days before the six-year statute of
[imtations would bar her claim In so doing, the plaintiff
accepted the fact that her action may fail and the court may, as it
has twce in the past, dism ss her state clains. The court should
not be pressured into retaining jurisdiction because the plaintiff
declined to bring a state court action in the six-year period
foll ow ng Boston's unfortunate death. Furthernore, the court finds
that the plaintiff's federal claimis wholly wthout nerit and
indeed is frivolous and vexati ous. For these reasons the court
declines to retain jurisdiction.
D. SANCTI ONS

The court finds that the defendants' notion for sanctions is
wel |l taken. The plaintiff's claimis in clear oppositionto firmy
established | aw on the preclusive effects of prior judgnents and on
absolute imunity. Evidence of this can be seeninthe plaintiff's
cl ai magai nst Theobald in her official capacity. Such a claimhas

long been held to be an action against the government entity
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enpl oyi ng t he defendant official. Thus, the plaintiff has asserted
the same claim against the sane party as in the previous
l[itigation. Furthernore, Boston's claimof a right to a nedica

exam within twenty-four hours as required by state |aw was
previously held not to give rise to a constitutional violation

The plaintiff has not proffered any good faith argunent why the
cause presently before the court is any different except in nane.
Therefore, the plaintiff's argunment i s objectively unreasonabl e and

frivol ous. See Hanner, 660 F. Supp. at 78 (holding plaintiff's

cl ai magai nst court clerk frivol ous based on finding of inmunity).

The plaintiff contends that sanctions would be inappropriate
because of the defendants' failure to properly notify the plaintiff
of their desire to seek sanctions and i ncurred unnecessary defense
expenses. The court finds both argunents unpersuasive. Because
the notion was filed and fully briefed before the adoption of the
new Rule 11 standards, proper notice could be in the formof "a

tinely Rule 11 notion." Thomas v. Capital Security Services, Inc.,

836 F.2d 866, 880 (5th Cr. 1988). Furthernore, there is no
evidence of any unnecessary expenditures incurred by the
defendants. Indeed, all that the defendants have done is answer
the plaintiff's conplaint and i medi ately nove to di sm ss.

The defendants will be allowed thirty days to submt an
item zation of the costs and fees incurred in defending this

action.
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I11. CONCLUSI ON

For the foregoing reasons, the defendants' notion to dism ss

and for sanctions will be granted. An order in accordance with
t hi s menorandum opi nion will issue.
TH'S, the day of April, 1995.

NEAL B. BI G&ERS, JR
UNI TED STATES DI STRI CT JUDGE
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